
Ocean Development & International Law, 40:184-203, 2009 
Copyright © Taylor & Francis Group, LLC 
ISSN: 0090-8320 print I 1521-0642 online 
DOI: 10.1080/00908320902864797 

Compulsory Pilotage in the Torres Strait: 
Overcoming Unacceptable Risks to a Sensitive 

Marine Environment 

SAM BATEMAN 

Australian National Centre for Ocean Resources and Security 
University of Wollongong 
Wollongong, New South Wales, Australia 

MICHAEL WHITE 

Centre for Marine Studies; Marine & Shipping Law Unit 
University of Queensland 
Brisbane, Queensland, Australia 

This article explores arguments about the international legality of compulsory pilotage 
in the Torres Strait. Although the measure has been opposed by some user states 
because the Torres Strait is a strait used for international navigation, Australia and 
Papua New Guinea believe compulsory pilotage is necessary to overcome the risks 
posed by unpiloted shipping passing through the hazardous waters. The good health of 
the marine environment in the Torres Strait is essential, particularly for the well-being 
of indigenous peoples of the area. The article concludes that compulsory pilotage in 
Torres Strait reflects the obligations of both the user and border states to preserve and 
protect the marine environment and has support in international law. 
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Introduction 

The introduction of compulsory pilotage by Australia for certain vessels in the Torres 
Strait and Great North East Channel has proven to be controversial. 1 The issue was hotly 
debated within the International Maritime Organization (IMO) and the compulsory pilotage 
regime has been formally protested by the United States and Singapore.2 It is possible that 
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Singapore might take the issue to international dispute resolution. The United States could 
also do this if it became a party to the 1982 United Nations Convention on the Law of the 
Sea (UNCLOS).3 

The shipping route through the Torres Strait and the Great North East Channel (see 
Figure 1) constitutes a strait used for international navigation to which the transit passage 
regime in Part III of UNCLOS applies. The Torres Strait became a Particularly Sensitive 
Sea Area (PSSA) approved by the IMO in 20054 on a motion brought by both border states, 
Australia and Papua New Guinea. Thus, the IMO has acknowledged the area as one needing 
special protection because of its significance for recognized ecological, socioeconomic, and 
scientific reasons as well as vulnerability to damage from international maritime activities.5 

Australia asserts that compulsory pilotage is necessary to protect sensitive marine habitats in 
the Torres Strait. It considers compulsory pilotage an appropriate and necessary associated 
protective measure (APM) for the PSSA in order to enhance safe navigation through the 
area in order to reduce the risks of marine casualties and of resulting accidental pollution 
by ships. 

This article explores the international arguments for and against the legality of the 
Australian compulsory pilotage regime in the Torres Strait. Doubts have been raised about 
whether the regime in this international strait accords with international law.6 For example, 
Ambassador Tommy Koh of Singapore, who was deeply involved in negotiating UNCLOS, 
considers that Australia's case is "weak," and sets "an unfortunate precedent" for other 
straits used for international navigation.7 On the other hand, there are many factors that 
suggest that the Australian government was faced with unacceptable risks to a sensitive 
marine environment and had to take action to meet them. 

Practical Considerations8 

Navigational Issues 

The Torres Strait is comprised of the waters between Cape York Peninsula, in the extreme 
north of Australia, and Papua New Guinea. These waters are shallow. Depths in the Torres 
Strait are 10.5 meters in the Varzin Passage and 11.5 meters in the Prince of Wales Channel. 
They are strewn with numerous islands, islets, reefs, and shoals. The northern part of the 
strait is navigable only by vessels with a very shallow draught such that the deep draught ves­
sels are restricted to using narrow channels in the south between the islands off Cape York. 
The Torres Strait also extends to the Great North East Channel, which is the channel running 
northeast and southwest in the eastern part of the strait, and is described further below. 

Navigation in the Torres Strait is extremely hazardous and difficult. Apart from shallow 
waters and many navigational dangers, the tidal regime in the strait is highly complex and 
variable.9 Tidal streams can exceed 7 knots. This is an area of confluence between two 
major ocean systems. Tides in the Coral Sea and Pacific Ocean are semidiurnal while tides 
in the Indian Ocean are diurnal, causing tides in the strait to have no coherent pattern.10 

The Australian Seafarers Handbook warns vessels planning a passage through the Torres 
Strait that "accurate calculations and local knowledge are necessary to establish a tidal 
window for any particular day and draught." 11 Visibility can be impaired by sudden squalls 
and storms. Radar propagation is degraded frequently due to heavy precipitation during the 
"wet" season and strong southeast trade winds that cause sea mist during the "dry" season.12 

It is considered to be one of the more dangerous stretches of water in the world routinely 
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Figure 1. Torres Strait shipping routes and Particularly Se.nsitive Sea Area (PSSA). (Source: Australian Maritime Safety Authority.) 
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navigated by large vessels, which is reflected by the fact that the voluntary pilot service has 
been available for the Torres Strait for well over 100 years and has been widely used.13 

International commercial ships use the Prince of Wales Channel to pass through the 
Torres Strait. This waterway is narrow, being only 800 meters wide at its narrowest point, 14 

and subject to strong tidal streams. Of these ships, most are bound to or from Australian 
ports and their passage also includes the Inner Route of the Great Barrier Reef. However, 
the tanker traffic for Australian ports uses the Great North East Channel (and then the Great 
Barrier Reef Outer Route) as do ships bound to and from South Pacific ports. It is only 
these latter vessels to which the strait's transit passage regime in UNCLOS applies. Ships 
using the Great Barrier Reef Inner Route pass through Australia's internal waters, so their 
passage does not constitute transit passage within the meaning of UNCLOS Article 38(2). 15 

Although the Prince of Wales Channel is the most dangerous part of the Torres Strait 
used for international navigation, navigating through the Great North East Channel is also 
hazardous. The channel is bounded on the western side by the Dungeness and Warrior 
Reefs and on the eastern and southeastern side by numerous coral reefs and islands. In 
several parts of this channel, ships must navigate close to reefs and other dangers. It is 
subject to strong tidal flows that are mainly across the channel and can easily sweep a 
ship off course.16 The tidal streams are mostly across the main channel and ships passing 
along the channel must navigate with great caution. Tidal streams and currents in the area 
are also affected by the outflow from Papua New Guinea rivers into the Gulf of Papua, 
which at some times of the year can be extremely strong. This channel becomes even more 
dangerous at night or in poor daytime visibility when many of the reefs and other dangers 
are not perceptible. 

The waters of the Torres Strait are also used extensively by fishing and recreational 
vessels and their movements are often unpredictable. Between 1985 and 2003, there were 12 
collisions between unpiloted trading vessels and fishing vessels caused, in most instances, 
by a failure to keep a proper lookout on both vessels.17 

When it comes to pilotage, there can be no doubt that the use of a pilot reduces the risks 
of a marine accident. Merchant ships operate with small crews and their safe navigation 
through the Torres Strait via the Prince of Wales and Great North East Channels is a 
demanding task for the small team on the bridge of a large vessel. Research undertaken 
on behalf of Australia by representatives of the U.S. and Canadian coast guards found that 
compulsory pilotage in the Torres Strait could reduce the risk of groundings by between 
45% and 57% and of collisions by between 57% and 67%, depending on the specific 
location within the strait.18 Another analysis by Det Norske Veritas in 2001 indicated that 
compulsory pilotage could reduce these risks by 35%.19 These are significant reductions in 
risk that cannot be ignored. Human error is a major cause of marine accidents,20 and the 
skill level of some international seafarers leaves much to be desired.21 These factors justify 
concern about the safety of navigation in the Torres Strait and the threat to the marine 
environment from a shipping accident. 

The Pilotage System 

Australian regulations established the compulsory pilotage regime for the Torres Strait 
and Great North East Channel in 2006.22 Pilotage is compulsory only for vessels over 70 
meters and all oil, chemical, and liquefied gas carriers. The regime recognizes the principle 
of sovereign immunity by exempting warships and government vessels not employed on 
commercial service and provides a pilotage exemption for commercial vessels with bridge 
teams that meet the necessary requirements of skill and experience. The Marine Notices 
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issued by Australia expressly advise that it is a legal defense if a pilot cannot be carried 
because of stress or weather, saving life at sea, or other unavoidable cause.23 

A breach of the Australian Navigation Act or regulations with respect to compulsory 
pilotage gives rise to liability on the part of the master and the owner of the offending 
vessel. Apart from the defenses mentioned above, which are available to both the master 
and owner, the owner also has a defense if he or she took all reasonable precautions and 
exercised due diligence to ensure the ship did not navigate in contravention of the relevant 
provisions.24 In short, the only ships that are required by the legislation to have pilots are 
those that pose the greatest risk to safe shipping and the marine environment. And, even 
those ships will not be prosecuted if they have a reasonable cause not to take a pilot. 

Measures are in place to ensure that ships approaching the Torres Strait are notified 
well in advance of the requirement to take a pilot. Ships planning to enter Australia's 
200-nautical-rnile exclusive economic zone (EEZ) are required to report their intentions 
and are tracked using the Australian Maritime Information System (AMIS) managed by the 
Border Protection Command. Their movements are then monitored within the Torres Strait 
and the Great Barrier Reef area by REEFCENTRE, which operates REEFVTS, the vessel 
traffic and information system for these shipping routes. 25 The REEFVTS supports safer 
shipping in the Torres Strait and Great Barrier Reef area by providing advice over the ship's 
radio as to hazards that a ship may encounter, including approaching commercial vessels, 
concentrations of fishing vessels, and, if the ship appears to be leaving, the recommended 
track. 

As a vessel approaches the Torres Strait, it is interrogated by automatic identification 
system (AIS) shore stations and tracked by shore-based radar. Should a vessel not take 
a pilot and fail to identify itself, it will be identified by surveillance aircraft and subject 
to legal proceedings when it next enters an Australian port. An important aspect of the 
pilotage scheme is that no attempt will be made to physically enforce the compulsory 
pilotage regime by denying passage. 

The Australian Maritime Safety Authority (AMSA) has reported that, since the intro­
duction of compulsory pilotage in the Torres Strait, there has been 100% compliance.26 

Compulsory pilotage is therefore achieving its objective of improved protection for the 
sensitive and pristine marine habitats of the Torres Strait and adjacent areas by reducing 
the risk of shipping accidents. 

Table 1 shows the number of piloted transits through the Prince of Wales Channel and 
the Great Barrier Reef Inner Route and Great North East Channel by flag from the start 
of compulsory pilotage on October 6, 2006, through September 30, 2007. As mentioned 
above, the transit passage regime in UNCLOS relates only to ships that pass through the 
Torres Strait using the Prince of Wales and Great North East Channels. There were roughly 
three piloted transits per day of this route while about six piloted ships per day used the 
Great Barrier Reef Inner Route. The main flag states that used the Prince of Wales and 
Great North East Channels, and thus exercised the freedom of transit passage, were Panama 
(297 transits), Hong Kong (107 transits), and Singapore (94 transits). 

Jurisdiction in the Strait 

The Torres Strait Treaty 

The Torres Strait Treaty was agreed between Australia and Papua New Guinea in 1978.27 

This treaty established sovereignty over islands in the strait and a system of agreed maritime 
boundaries. It is a complicated treaty creating territorial sea enclaves, noncoincident seabed 
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Table 1 
Piloted Transits of Great Barrier Reef (GBR) Inner Route and Great North East Channel 

(GNEC) from October 6, 2006, to September 30, 2007 

Flag GBR Inner Route GNEC Total 

Antigua & Barbuda 43 22 65 
Australia 235 12 247 
Bahamas 68 71 139 
China 22 13 35 
Cyprus 52 24 76 
Denmark 89 22 111 
France 4 45 49 
Gennany 51 9 60 
Greece 56 16 72 
Hong Kong, China 186 107 293 
India 53 14 67 
Isle of Man, UK 9 47 56 
Liberia 142 43 185 
Malaysia 61 19 80 
Marshall Islands 87 41 128 
Netherlands 50 11 61 
Panama 535 297 832 
Singapore 190 94 284 
United Kingdom 74 6 80 
Vietnam 1 16 17 
Other 175 75 250 
Total 2,183 1,004 3,187 

Source: Australian Maritime Safety Authority. 
Note: All the ships shown in this table would also have used the Prince of Wales Channel. Transit 
passage applies only to those ships that used the GNEC (i.e., as shown in the third column). 

and water column boundaries, and a large protected zone with extensive management 
arrangements. The principal purpose of the protected zone is to acknowledge and protect 
the traditional way of life and livelihood of the indigenous peoples, including :fishing and 
free movement. Generally, it is an area of high marine biodiversity with sensitive marine 
habitats and extensive fishing activity, both conunercial and subsistence. Subsistence fishing 
is still an important source of food for the peoples in the Torres Strait area. 

The treaty also protects the interests of the Torres Strait islanders with their close and 
strong cultural affiliation with the sea and their islands. They inhabit many of the islands 
and are a distinct people from the Aborigines who inhabit the Australian mainland. The 
islanders sought special protection of their area and the treaty attempted to address this. As 
a result, there is a heavy burden on the governments of Australia and the Papua New Guinea 
to ensure this protection, which includes protecting the area from shipping accidents that 
could occur in the pristine waters and on their island shores.28 A major spill of oil or other 
hazardous pollutant could have a disastrous impact on the marine environment, seashores, 
fisheries, and generally on the lives of the islanders. 
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Jurisdiction 

Jurisdiction in the Torres Strait is extremely complex. The 1978 Torres Strait Treaty es­
tablished a seabed boundary between Australia and Papua New Guinea, but there is also 
a noncoincident fisheries jurisdiction line. The territorial seas around islands in the strait 
have varying widths depending on their location in the strait. The treaty provides that the 
territorial sea of the Australian islands north of the seabed boundary is restricted to 3 nau­
tical rniles,29 and both Australia and Papua New Guinea are restricted from extending their 
territorial sea beyond 3 nautical miles in certain other parts.30 

Australian jurisdiction is complicated by the fact that Australia has a federal system 
of government and a large part of Australia's maritime area of jurisdiction in the strait is 
comprised of coastal waters of the state of Queensland. "Coastal waters" of Queensland 
and other states (and the Northern Territory) are defined as a belt of water between the 
limits of the state and a line 3 nautical miles seaward of the territorial sea baseline.31 

State jurisdiction over this part of the territorial sea was established under the Offshore 
Constitutional Settlement that was negotiated after a sea jurisdictional dispute between the 
Commonwealth of Australia, the six Australian states, and the Northern Territory in 1979.32 

It was agreed that the states and the Northern Territory would have jurisdiction over the 
state coastal waters for most purposes, with the Commonwealth having jurisdiction beyond 
that.33 

Territorial Sea Baselines 

Australia proclaimed territorial sea baselines in 198334 and these were amended slightly in 
1987 to take account of certain historic bays in South Australia. 35 This proclamation was 
revoked in 2006 when a revised set of baselines was put in place. 36 Most of these baselines 
are normal baselines drawn in accordance with Article 5 of UN CLOS, with the remainder 
comprised of straight baselines drawn across bays and river mouths, and around fringing 
islands, in accordance with UNCLOS Articles 7, 9, 10, and 14. 

Australia's straight baselines in the Torres Strait were part of the 1983 proclamation 
and were unchanged in the 2006 proclamation.37 The baselines enclose, as fringing islands, 
the main islands lying to the north and northeast of Cape York as well as the fringing islands 
down the east coast of Cape York. After the declaration of the 12-nautical-mile territorial 
sea in 1990,38 Australia might have been able to extend its system of straight baselines 
in the Torres Strait to include islands such as Murray, Darnley, and Stephens lying in the 
eastern approaches to the strait. However, it has chosen not to do so, presumably because 
much of the area would then have become coastal waters under Queensland instead of 
Commonwealth jurisdiction. 

Environmental Considerations 

Pollution Concerns 

As already mentioned, the Torres Strait represents an extremely sensitive marine habitat 
that easily could be significantly damaged as a result of a marine accident, and this was 
recognized by the IMO when the area was declared a PSSA. The impact of crude oil on 
mangroves in the strait was still evident some 27 years after a major spill as a result of the 
grounding of the tanker Oceanic Grandeur.39 Cargoes carried through the Torres Strait, 
either in containers or as bulk cargoes, include crude oil, petroleum products, bulk fertilizer, 
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and mineral concentrates. Tankers carry large quantities of crude oil and petroleum products 
around the Australian coast and ship crude oil from the Kumul Terminal, the oil export 
platform located 40 kilometers offshore in the Gulf of Papua. An oil spill, including of 
bunker fuel oil, could have a great impact on the marine environment. Due to the strength 
of the tidal streams and currents in the area, containment and cleanup arrangements would 
be difficult and the oil could quickly spread across numerous islands and reefs in the 
strait. Possible pollution of the marine environment has long been a major concern of the 
indigenous peoples living in and around the Torres Strait.40 Further, a maritime accident 
could even block off the strait by the presence of the damaged ship or ships, combined with 
the vessels involved in the cleanup and salvage operations. 

The background of how the Torres Strait became a PSSA began when, as a result of 
concerns over the risks of pollution damage to the environmentally sensitive Great Barrier 
Reef, Australia applied to the IMO to have the Great Barrier Reef identified as a PSSA. 
This was approved in 1990, together with a recommendation that IMO member states 
should inform ships flying their flags to comply with the system of pilotage introduced by 
Australia.4 1 That system has become one of compulsory pilotage and it has been accepted 
without challenge by other countries. 

With regard to the Torres Strait itself, in 1987 the IMO adopted a resolution promoting 
voluntary pilotage in the strait.42 This was extended by a 1991 resolution, superseding the 
earlier one, which recommended that certain classes of vessel use a pilot when passing 
through the Torres Strait and Great North East Channel.43 Although initially these rec­
ommendations were reasonably successful in making ships use a pilot, noncompliance 
increased over time. Data from 1995 and 2001 show that, while 70% of vessels on east­
bound voyages were taking a pilot in 1995, the percentage had fallen to 32% by 2001.44 

The percentages for westbound voyages were 55% and 38.5%. These percentages equate to 
about 500 unpiloted transits each year. 45 As a consequence, the risks that a major shipping 
incident in the Torres Strait could lead to serious pollution were unacceptably high. As a 
result, Australia and Papua New Guinea jointly proposed an extension to the Great Barrier 
Reef PSSA to include the waters of the Torres Strait. This was approved by the Marine 
Environmental Protection Committee (MEPC) of the IMO in July 2005 through a resolution 
reconunending protection for the area and that governments were to inform the relevant 
ships flying their flags to comply with the system of pilotage introduced by Australia.46 

Natrona! Interests 

Australia has been active over the years in promoting measures to preserve and protect 
the marine environment, particularly from ship-sourced marine pollution, and to conserve 
marine living resources. For example, Australia has taken a strong stand at the IMO 
in developing international instruments to prevent the introduction of foreign organisms 
through discharge of ballast water and to provide compensation for oil spill damage from 
ships other than oil tankers. 47 

The Australian community has a strongly developed consciousness of the importance 
of a clean marine environment. Shipping accidents in Australian waters attract considerable 
media attention and public engagement. Public outrage would result from a major shipping 
accident in the Torres Strait and the Australian government would be severely criticized if 
it was found to have not taken all necessary precautions to prevent such an accident. After 
accidents, there have even been periodic calls over the years for shipping traffic to be denied 
access to the Inner Route of the Great Barrier Reef.48 It is not surprising, therefore, that 
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Australia has a long history of taking strong measures in relation to pilotage in the waters 
of the Great Barrier Reef and Torres Strait. 

An example of the type of accident that could occur in the Torres Strait, and the 
public uproar that could result, arose in 2000 when the 22,000-tonne Malaysian-registered 
container ship MV Bunga Teratai Satu ran aground in the Great Barrier Reef Marine Park 
on Sudbury Reef off Caims.49 The vessel was on passage in the Inner Route of the Great 
Barrier Reef, but outside the compulsory piloted areas. The ship carried 1200 tonnes of fuel 
oil. It was eventually refloated without an oil spill, but about 2000 square meters of the reef 
were damaged by the impact of the vessel and it contaminated a larger area with the toxin 
tributyltin (TBT), a component of the ship bottom's anti fouling paint. The shipowners were 
fined A$400,000, after previously having agreed to pay cleanup costs of A$1 million.50 

The incident generated great public interest and it led to the Great Barrier Reef Marine 
Park Amendment Act 2001 that redefined and extended the compulsory pilotage area in 
the Great Barrier Reef Marine Park.51 

Australia has been active in protecting and preserving its marine environment, including 
being prominent in moves over the years to develop international regimes for PSSAs and 
marine protected areas (MPAs). In addition to the two PSSAs designated in littoral waters, 
Australia has an extensive estate of 14 MPAs that are Commonwealth reserves under the 
Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act)52 as well as 
additional marine parks managed by state governments.53 

Environmental Protection Under UNCLOS 

Articles 192 to 237 of UNCLOS Part XII, "Protection and Preservation of the Marine 
Environment," set out a detailed regime to protect and preserve the marine environment. 
All states who are parties to UN CLOS, including bordering states to international straits, are 
bound to give them weight. Whether a state sees its national interest principally in shipping 
or as a border state, or both, it is bound to be concerned that all reasonable measures are 
taken and this includes in the Torres Strait All shipping and shipper states have an interest 
in and obligation to this end. Part XII should be encouraged, implemented, and enforced 
by all states. 

Further, states have an "obligation" under UNCLOS Part XII to protect and preserve 
the marine environment. 54 All states are to take, individually or jointly, "all measures 
consistent with this Convention that are necessary to prevent, reduce and control pollution 
of the marine environment ... using the best practicable means at their disposal. . . . " 55 It 
would lie ill with a flag state to object to a pilotage regime in the light of its obligations 
to take "all measures necessary to ensure activities under their direction or control" do 
not cause "damage by pollution to other States and their environment."56 It also would be 
remiss for such states to not support regimes that minimize "to the fullest possible extent" 
pollution from vessels and in particular "measures for preventing accidents and dealing 
with emergencies, ensuring the safety of operations at sea. "57 Additionally, states have an 
obligation to cooperate on a global and regional basis in formulating international rules, 
standards, and recommended practices and procedures consistent with UNCLOS, " taking 
into account characteristics of regional features."58 

It has been suggested that these obligations include flag states complying with the 
MEPC Resolution of 2005 regarding Australia's system of pilotage in the Torres Strait. 59 

If one of its ships were to go aground or be in a collision, due to navigational insufficiency, 
with a resulting large oil spill in the Torres Strait, would the flag state have complied with 
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these provisions if it had derogated from the compulsory pilotage regime? This could be a 
difficult line for the flag state to pursue. 

The border states to the Torres Strait also have obligations under UNCLOS Part XII. 
Australia and Papua New Guinea have an obligation to ensure that they adopt laws for the 
prevention, reduction, and control of marine pollution from foreign vessels, including those 
exercising the right of innocent passage, provided they do not hamper that right.60 

Before leaving this aspect, although the provisions of UNCLOS should be read con­
sistently with the language in the particular provisions and consonantly with the other 
provisions throughout the Convention, this does not determine the balance between various 
parts of the Convention. In this case, the balance is between Part Ill, relating to transit 
passage, and Part XII, relating to protection and preservation of the marine environment. 
It has been said that care should be taken against the "greening" of UNCLOS because it is 
carefully balanced as to competing rights and obligations. This point has weight. However, 
it needs to be borne in mind that conditions change and, in the 30 years since the provisions 
of UNCLOS were negotiated, the world has come to realize the magnitude of dealing with 
climate change and the significant part that oceans play in it. If state parties to UNCLOS 
do not give great weight to the growing importance of protection and preservation of the 
marine environment, they may well be failing in their international obligations. 

Finally, on this aspect of the construction, true meaning, and effect of UNCLOS, it 
should be mentioned that specific provisions carry more weight than general ones. The 
specific words of Part III, relating to transit passage, and Part XII, relating to the marine 
environment, will be set out below. However, there is no reason for specificity in one part to 
dominate that in another. The details of the negotiations leading up to the 1982 agreement 
on the UNCLOS provisions, the travaux preparatoires, and the delegates' speeches are all 
relevant, but there is not space here to canvass them. It is sufficient for present purposes to 
say that the Convention should be read as a whole. 

Specific Legal Considerations 

Transu Passage 

Part III of UNCLOS deals with "International Straits" and, within it, Section 2 establishes 
the rights and obligations of ''Transit Passage." It seems clear enough that the Torres Strait 
is an international strait because it is a strait used for international navigation between one 
part of the high seas or EEZ and another such part, as required by Article 37. Therefore, 
the UNCLOS regime of transit passage applies to it. It is expressly provided in Article 34 
that, subject to the other provisions of UNCLOS, the bordering states may exercise their 
sovereignty over such straits. 

It may be noted that there is some doubt about the total acceptance of transit passage 
as part of customary international law and practice . Scovazzi has written that, "in inter­
national practice the transit passage regime has been the subject of a series of exceptions, 
reservations, declarations, qualifications, attenuations" and "it is therefore possible to argue 
that the UNCLOS transit passage regime is still far from fully corresponding to present 
customary international law."61 Churchill and Lowe have agreed that a general right of 
transit passage is not yet established in customary international law62 and two U.S. authors 
have observed that, "the transit passage regime has not been accepted universally ; and some 
States have sought to impose restrictions on the use of these straits inconsistent with the 
terms of the Convention."63 
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Indeed, Scovazzi has further noted that the right of transit passage may increasingly be 
qualified in the future by the growing trend among coastal states to introduce measures for 
the protection of the marine environment that impact on navigation.64 This reflects both the 
higher shipping traffic and increased carriage of cargoes that are potentially hazardous to 
the marine environment. There is a growing concern for the health of the waterways of the 
world and inevitably this will have some impact on the navigational rights and freedoms 
that may have been customary in the past. 65 

It is appropriate to repeat at this juncture that the transit passage regime applies only to 
the route between the Arafura Sea and the Coral Sea that passes through the Torres Strait 
using the Great North East Channel. This is the only route that meets the criteria of a strait 
used for international navigation between one part of an EEZ or the high seas and another. 
The other passages through the Torres Strait are all shallow, narrow, and poorly charted and 
are not used for international navigation and, as noted above, shipping that uses the Great 
Barrier Reef Inner Route passes through Australia's internal waters. 

Transit Passage Rights and Border States' Rights 

UNCLOS Part III provides that all ships and aircraft enjoy the right of "transit passage," 
which means the exercise of freedom of navigation and overflight solely for the purpose of 
continuous and expeditious transit of a strait used for international navigation.66 The duties 
of transit passage ships include proceeding in their normal modes unless distress or force 
majeure dictates otherwise. Such ships also have the obligation to comply with "generally 
accepted international regulations, procedures and practices" for safety at sea and for the 
"prevention, reduction and control of pollution."67 It may be seen from this that vessels 
exercising transit passage are to conduct themselves in accordance with good seamanship 
and practices. Good seamanship and practices include taking a compulsory pilot in many 
situations. Nearly all of the major ports of the world require ships to take compulsory pilots 
in order to reduce the risk of shipping accidents, and it is good seamanship for them to do 
so. 

UNCLOS Part III also expressly provides that states bordering international straits may 
adopt relevant laws and regulations68 relating to transit passage, including with respect to 
the safety of navigation by providing sea-lanes and traffic separation schemes,69 which the 
Australian government has done. What is not so clear is whether border states' rights include 
adopting laws and regulations for the "safety of navigation" generally or whether they are 
restricted only to laws involving sea-lanes and traffic separation. There is an argument, and 
it is only an argument, that the correct reading of the key provision, Article 42(l)(a), is that 
the obligation on border states for the "safety of navigation" is at large and that "regulation 
of traffic" is constrained only to sea-lanes and separation schemes. If this is correct, the 
Article supports general wide-ranging provisions for the safety of navigation and thus, in 
the Torres Strait, there is no reason that safety of navigation should not include compulsory 
pilotage, provided that it is proportionate to the risk. 

Further, Article 43 provides that user and border states should cooperate and by 
agreement establish and maintain navigational and safety aids and "other improvements" 
in navigation and to prevent, reduce, and control pollution. This could be extended to 
considerations of pilotage being made compulsory for those ships that pose the most risk 
to themselves, to others, and to the marine environment.70 This emphasizes that it is not 
only border states that have obligations, but also user states and that they too should 
agree and cooperate with Australia and Papua New Guinea. It is arguable that this includes 
cooperating to apply and enforce compulsory pilotage on those vessels that pose the greatest 
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risk. Generally, it may be seen that UNCLOS Part III also has strong provisions about the 
protection and preservation of the marine environment. 

Finally, on these points, UNCLOS Part III has some provisions, but Part XII has strong 
provisions for the protection and preservation of the marine environment. The first and 
major provision in Part XII is Article 192, which provides that states have the obligation to 
protect and preserve the marine environment. It is followed by Articles that enjoin states 
to do this individually and by region, using the best practicable means at their disposal and 
to cooperate on a global and regional basis to this end. It is submitted these are important 
injunctions on border states with a PSSA in a dangerous navigational strait, and Australia 
and Papua New Guinea should be given due credit for what they have done in this regard. 

Obligation Not to Deny, Hamper, or Impair Transit Passage 

Having canvassed the main arguments in favor of the Australian position, it is now appro­
priate to turn to the arguments against it, which in the main are that compulsory pilotage 
offends certain express provisions in UNCLOS. These provisions are that: 

I . ships (and aircraft) enjoy the right of transit passage and it should not be 
"impeded"; 71 

2. the laws and regulations adopted by states bordering international straits should not 
"in their application have the practical effect of denying, hampering or impairing 
the right of transit passage";72 and 

3. states bordering international straits are not to "hamper" and neither should there 
be any "suspension" of transit passage.73 

In relation to the first argument that the compulsory pilotage regime "impedes" the transit 
passage of shipping, the Torres Strait system of compulsory pilotage certainly has some 
regulatory aspects. It requires the prescribed ships to communicate their likely arrival at 
the boarding ground, to maneuver the ship to make it available for safe boarding by the 
pilot, to comply with the pilot's advice to the master during the navigational passage, and, 
finally, to maneuver the ship to allow the pilot to disembark safely. A generally accepted 
meaning of the word "impede" is to "obstruct in progress or action; to hinder; to stand in 
the way of."74 All of the actions of the ship and pilot mentioned above are ordinary conduct 
of responsible ships throughout the world in pilotage areas. If port pilotage is taken as an 
example, these steps are routine. All ships, whether entering or leaving the port, comply 
with them. It is difficult to see that this system impedes shipping. Many would consider that 
having a pilot actually assists shipping. Similar considerations apply to the word "denying" 
the transit passage, and to the "suspension" of it. It is suggested that the facts are such that 
the Torres Strait compulsory pilotage system does not impede, deny, or suspend passage so 
these arguments may be put to one side. 

The next point is to consider whether the compulsory pilotage regime has the ''practical 
effect of ... hampering or impairing" the transiting ships. The word "practical" should be 
emphasized because the wording of UNCLOS looks to the practical effects and not to 
theory or principle. It therefore is a question of fact and would need to be the subject of 
evidence from knowledgeable and informed sources as to whether, in fact, the practical 
effect of the regime hampers or impairs the ships so affected. The meaning of "hampering" 
for relevant purposes is "to obstruct or impede in action; to fetter; to entangle, encumber or 
embarrass."75 For its part "impairing" means "to make worse, less valuable or weaker, to 
lessen injuriously; to damage, injure."76 It may be seen that the meanings attributed to these 
words can have wide implications and would have to be construed in context. The context 
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here is that of a major foreign ship entering a difficult and dangerous passage through 
pristine waters. It is suggested that this requires some substantial obstruction, fettering, 
entanglement, or general worsening of the passage of the ship so that, when applied to 
shipping, it exceeds normal good seamanship practice. 

Of course, it is quite possible that a compulsory pilotage system could be operated 
in such a manner as to hamper or impair transit passage. If pilots were not available as 
required, if the fees were extortionate, or if the pilots were inefficient or incompetent, then 
it could be said that such a regime would hamper or impair straits passage. In Australia's 
case, however, the evidence does not justify any such description. The pilots are readily 
available, they are efficient and competent, and the fee is reasonable (about A$4,000 per 
ship per passage). As mentioned above, it is a question of fact and subject to the evidence 
but, from what is publicly known, no such criticism could responsibly be laid at the door 
of the pilotage companies or of the Australian government that administers the system. 

As has already been noted, the regime does not apply to all ships. It is restricted in its 
application to ships that, because of their size or cargo, present the greatest risk of pollution 
or hazard to other shipping, and the regime does not apply to those categories of vessels 
with a lesser risk profile. An "offense" is committed only when a prescribed vessel fails 
to take a pilot in the prescribed area and none of the numerous defenses or exemptions 
apply.77 It would be possible, although undesirable, for ships over 70 meters and tankers to 
pass and repass in the Torres Strait without sanction if they did not subsequently enter an 
Australian port, since the Australian authorities will not stop, board, or detain a vessel while 
on passage. Also as mentioned above, warships and noncommercial government ships are 
not subject to the regime,78 although one would think that many of them would be pleased 
to have an experienced local pilot on board. Most, if not all, U.S. warships take a pilot when 
they pass through the Great Barrier Reef and the Torres Strait.79 

The 2005 IMO Resolution 

The MEPC resolution that designated the Torres Strait as an extension of the Great Barrier 
Reef PSSA was passed on July 22, 2005. The keywords for present purposes are that the 
MEPC: 

1. "designates the Torres Strait . . . as an extension of the [ GBR] Particularly Sensitive 
Sea Area"; and 

2. recommends that governments "recognize the need for effective protection of the 
[Great Barrier Reef and Torres Strait] region and inform ships flying their flags 
that they should act in accordance with Australia's system of pilotage for merchant 
ships 70 m in length and over or oil tankers, chemical tankers, and gas carriers, 
irrespective of size when navigating" the Inner Route of the Great Barrier Reef (in 
specified parts) and the Torres Strait and Great North East Channel (the latter in 
specified, but for present purposes, irrelevant parts). so 

Further, in its recitations, the resolution noted that the MEPC was "aware of the ecological, 
social, economic, cultural, scientific and educational value of the Torres Strait, as well as 
its vulnerability to damage by shipping traffic and activities in the area and the steps taken 
by Australia and Papua New Guinea to address that vulnerability."81 

The background against which the MEPC resolution was passed included that the 
Australian system of pilotage in the Great Barrier Reef already included compulsory 
pilotage for certain areas. It is acknowledged that the wording of the resolution was much 
debated and its final wording was carefully chosen so delegates would support it. However, 
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it may reasonably be advanced that, when the resolution recommended that governments 
inform their flagged ships that they should act in accordance with "Australia's system of 
pilotage," this inferentially could include some compulsory pilotage as it was then part of 
the system. 

The argument against the Australian position on this point is that the MEPC resolution 
does not clearly and expressly authorize compulsory pilotage for the Torres Strait. This is 
true and carries some weight. The argument on the other side, however, is that the resolution 
does not prohibit compulsory pilotage and it was inferentially open if Australia so chose to 
include it. 

Is the Australian Compulsory Pilotage Regime a Precedent 
for Other International Straits? 

It may fairly be said that those who oppose Australia's compulsory pilotage regime are not 
interested in the Torres Strait, but their real concern is that it could be taken as a precedent 
for one or more other international straits. There are international straits that are subject 
to tension and, if their bordering states should impose compulsory pilotage, it could be 
manipulated against the interests of selected foreign powers. This is a serious concern. 
There are, however, several reasons that the Torres Strait situation could not be used as a 
precedent for other straits. The Torres Strait is almost unique because it is part of one of the 
marine wonders of the earth: the Great Barrier Reef. The Great Barrier Reef is much valued 
for its marine environment and it is listed on the register of World Heritage sites.82 The 
Great Barrier Reef has a special administrative regime under the Australian government, 
which is now showing similar concern for the protection of the special area to its north. 

The Torres Strait is probably the most hazardous navigational international strait in the 
world. The description of being a hazardous strait is somewhat subjective, of course, but 
the hazards include shallow depth in parts, an unusual tidal system that has strong tidal and 
cross-channel flows, numerous coral reefs, narrowness in the Prince of Wales Channel, and 
unstable weather patterns that include summer cyclones.83 These are unusually hazardous 
conditions that are not replicated in other international straits. 

Other points of distinction include that the Torres Strait is internationally recognized 
as ecologically important because of the PSSA status granted by the IM084 and that a 
voluntary pilotage regime has been in place in the Torres Strait for over 100 years, which 
experience has made efficient and effective. 

In short, no other strait routinely used by international shipping is as narrow, shallow, 
or dangerous; has such a long history of pilotage; is an extremely sensitive marine area; and 
is of such great significance to the local indigenous peoples. Before any states bordering 
another strait used for international navigation could justify a compulsory pilotage regime, 
they would need to obtain the MEPC resolution that it was a PSSA and the bordering states 
would need to cooperate to have an efficient and effective pilotage regime. It is suggested 
that these points differentiate the Torres Strait. 

The Position of States Not Party to UN CLOS 

For those ships flagged with states that are not party to UNCLOS, there are no actual rights 
of transit passage because transit passage only emerged in international maritime law under 
that Convention.85 Such ships probably come under the 1958 Convention on the Territorial 
Sea and the Contiguous Zone where there is a right to innocent passage in international 
straits on which the main restriction is that the right may not be suspended. 86 Because 
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the Australian compulsory pilotage regime does not attempt to suspend innocent passage 
through the Torres Strait, there can be no valid complaint by such states. 

The Right of Enforcement for Noncomplia.nce in the To"es Strait 

The question arises as to what states may enforce a failure to comply with Australia's 
compulsory pilotage regulations. It is well established that a flag state has a right to make 
laws applying to its ships, their crews, and their passengers wherever they may be and that 
it has a right to enforce them. A flag state not only has a right, but also an obligation to 
ensure that its flagged ships comply with applicable international rules.87 So, there is no 
doubt that a flag state could enforce the compulsory pilotage if it so chose. 

As for Australia, the expressed practice is not to attempt enforcement while an offend­
ing ship is on passage, but to enforce only when that ship subsequently enters an Australian 
port. It is well established that if a ship enters a port, then it does so subject to such laws 
and conditions as the port state may impose. International comity, however, has it that port 
states refrain from imposing their laws on the internal matters of a foreign ship unless they 
have a positive interest in the subject matter (the "internal economy rule"88 ). In the normal 
situation in port, therefore, the ship's captain and crew have their rights and obligations 
regulated according to the laws of the flag state. The Australian compulsory pilotage regime 
does not seek to alter the internal economy rule89 because this regime is a regulatory system 
external to the internal laws of the ship. 

It is generally worth noting that, when it comes to pollution of the marine environment, 
the coastal state has wide powers to investigate and enforce against ships accused of 
dumping or polluting or in relation to risks arising from a maritime casualty.90 Because the 
point of the Australian pilotage regime is to increase the safety of navigation and reduce the 
risks of pollution, this complies with those parts of UNCLOS directed toward safe shipping 
and protection of the marine environment UNCLOS also expressly allows "appropriate 
enforcement measures" for breaches of maritime safety in traffic separation regimes and 
breaches of the marine pollution requirements.91 

It follows that, if a prescribed vessel enters an Australian port after it has traversed the 
Torres Strait without taking a pilot, the Australian government is entitled to enforce its law 
against it. As a matter of Australian domestic law, unless some defect is revealed in the 
domestic law, the Australian courts will convict where the evidence is established to prove 
the charge. 

In short, both the flag state and the port state, Australia in this case, have a right of 
enforcement for offenses against the compulsory pilotage regime. 

Conclusions 

The 2005 MEPC resolution, proposed by Australia and Papua New Guinea, that the Torres 
Strait be a PSSA and recommending to states that they inform their ships to conform to 
Australia's pilotage system signaled to the maritime world the importance of this marine en­
vironment and the desirability of prescribed ships conforming to the system. The resolution 
was based on evidence that merely recommending that prescribed ships take pilots in the 
Torres Strait was insufficient. Something more was required if ship safety and consequent 
risks to the marine environment were to be reduced. 

In political terms, the situation in Australia with regard to compulsory pilotage through 
the Torres Strait is very clear. The Commonwealth is conunitted to the protection and preser­
vation of the marine environment and this position is strongly supported by the Australian 
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public. A shipping accident in the Torres Strait leading to significant environmental damage 
would have major political repercussions if the governments concerned had not taken all 
possible precautions against such an accident. 

There has been some international criticism of Australia's position with respect to 
making the pilotage compulsory, but the Australian government has indicated that it will 
defend its position.92 The waters of the Torres Strait are also of great significance to the 
indigenous peoples of the region who have a strong cultural affinity with them. Australia's 
position accords with the increased international concern for the protection and preservation 
of the marine environment and with increased appreciation of the rights and interests of 
indigenous peoples. 

The criticism of Australia's compulsory regime in the Torres Strait essentially comes 
down to whether transit passage is thereby hampered. The critics seem not to care partic­
ularly about the Torres Strait, but their concern is whether the compulsory pilotage regime 
in the Torres Straits may be used as a precedent for other international straits. This article 
has argued that this area is different and could not be so used. 

Some doubt certainly does exist about whether or not the compulsory pilotage regime 
for transit passage in an international strait can be justified legally. This article has attempted 
to address the issues. In short, Australia seeks to justify it on the grounds of the MEPC 
resolution and the provisions in UNCLOS that oblige states to take proportionate steps to 
increase shipping safety and thereby reduce the risks of marine pollution. Whether these 
steps offend against the rights of transit passage has to be left for others to decide. This 
article has canvassed the facts and the arguments in support of compulsory pilotage, and 
indicated that they are almost certainly lawful in Australian domestic law and that there are 
also good arguments in its favor in international law. 

To obtain a definite decision on the matter, a state would need to take Australia to an 
international court, tribunal, or arbitration on the issue or seek an advisory opinion. 93 This 
would decide the matter, but it is suggested there is also much to be said for international 
diplomatic negotiations. States have an obligation to cooperate, so it would be preferable for 
concerned states to engage in diplomacy and negotiation with the Australian government. 
It would be a sad outcome if this did not occur and if a court or tribunal decision were to go 
against Australia and then an unpiloted vessel had an accident in the Torres Strait leading to 
grave environmental damage and even to a blockage of the strait. This would be a maritime 
disaster from which no party would be the winner. 
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tion. 

82. See United Nations Educational Scientific and Cultural Organisation, Great Barrier Reef 
UNESCO Ref. 154, listed 1981, available at whc.orgJen/list/154 (accessed on 23 January 2009). 

83. Both authors are former naval navigators and qualified master mariners and, although they 
are aware of other dangerous international straits, the dangers in the Torres Strait are great. Any 
experienced navigator who studies the large-scale charts of the area and reads the navigational 
material would draw this conclusion. 

84. The IMO has granted PSSA status to only 11 areas. See the IMO Web site at www.imo.org. 
See also Martini and Olimbo, supra note 4. 

85. UNCLOS, supra note 3, art. 37(1). 
86. Territorial Sea and the Contiguous Zone Convention, Geneva, 29 April 1958, 516 U.N. T.S. 

105, art. 16(4). 
87. UNCLOS, supra note 3, art. 217 deals at length with enforcement by flag states. 
88. See Churchill and Lowe, supra note 62, at 65-68. 
89. Thls was settled as Australian law in the unanimous decision of the High Court in Maritime 

Union of Australian ex parte CSL Pacific (2003) 214 CLR 397; (2003] HCA 43 (7 August 2003). 
Whether the Australian law actually applies to a particular ship or situation is decided by consideration 
of the provisions of the relevant legislation. 

90. UNCLOS, supra note 3, arts. 216-221. 
91. Ibid., art. 233. 
92. The actions of the Australian government delegations at the various IMO meetings where 

the Torres Strait issue has been discussed indicate that it will defend its position. Nelson, e-mail, 
supra note 4 7. 

93. There are only two reported international cases with anywhere near similar circumstances. 
In United Kingdom, France, Italy and Japan v. Gennany, (the S.S. Wimbledon), P.C.I.J. Series A, No. 
1, 1932, 5-47, the United Kingdom was awarded damages against Germany for Germany's refusal to 
allow a UK shlp to enter the Kiel Canal. The Court found this was in breach of the Treaty of Versailles, 
art. 380. In United Kingdom v. Albania (The Corfu Channel Case) [ 1949] / . C.J. Rep. 4-131, the issue 
was whether British shlps had a right of innocent passage through an international strait or whether 
the passage was a breach of Albania's territorial sea rights. The facts that Albania fired on the shlps 
and was aware of mining in the strait without warning the ships were also at issue. The imposition of 
compulsory pilotage by Australia is a long way from the facts of these cases. 
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